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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

SARA MARENTETTE, MATTHEW O’NEIL
NIGHSWANDER, and ELLEN STEINLIEN,
on behalf of themselves and all others similarly
situated
MEMORANDUM & ORDER
Plaintiffs, 15-CV-2837 (PKC) (RLM)

- against
ABBOTT LABORATORIES, INC,

Defendant

PAMELA K. CHEN, United StateBistrict Judge:

Sara Marentette, Matthew O’Neil Nighswander, and Ellen Steinleoile€tively,
“Plaintiffs”), on behalf of themselves and all others similarly situated, bdhirggputative class
action against Abbott Laboratories Inend Abbott Nutritim (collectively, “Abbott” or
“Defendant), alleging thatAbbott misled consumers about the ingredients of its Si®ilac
Advancé® Organic Infant Formulas (the “Products”).Specifically, Plaintiffs allege that the
packaging for these products contains the representation “Organic” when thddetoducts
contain many ingrdientsprohibitedby the United States Department of Agriculture (“‘USDA”) in
organic productsAbbottmoves to dismiss this entire actiom the basis thafl) Plaintiffs’ claims
are preempted by the Organic Foods Production Act of 1990, U.S.C. §%588%he “OFPA");
(2) Plaintiffs failed to exhaust administrative remed{&3;the Court should defd¢o the primary

jurisdiction of theUSDA,; and(4) all claims lack merit for clairspecific reasonsFinding that

! plaintiffs allege that “Abbott Laboratories, Inc. conducts business as Abbiitidh.”
(Dkt. 15, First Amended Complaint (“FAC”), { 13.)
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Plaintiffs’ claims are preempted, the Court GRAND8fendant'smotion to dismisghe First
Amended Complainin its entirety?
BACKGROUND

FACTUAL BACKGROUND 3

The fads underlyig Plaintiffs’ claims are straightforward. Plaintiff Steinlein alleges that
from August 2012 through February 2013, she purchased SBnAawvanc&® Organic Infant
Formula approximately once per month at stores in CaliforfiAC( 16.) Likewise, Plaintiffs
Marentette and Nighswander claim that they purchased S@&nifdtvance® Organic Infant

formula in both liquid and powder form in New York and New Hampshice § (L7.} In addition

2 Given that the Court’s finding of preemption results in the dismissal of all of Plglintif
claims, the Court does not address Defendant’s other arguments.

3 The facts in this section are drawn from the allegations contained FirsheéAmended
Complaint and the materials that the Court has judicially nqteed they are deemed to be true
for the purposes dhis motion. See Nielsen v. Rahiii46 F.3d 58, 62 (2d Cir. 2014) (a district
court must accept the factual allegations set forth in the complaint as trueaaralldeasonable
inferences in favor of the plaintiff) Additionally, neither party appears to object to the other
party’s requests for judicial notice. To the extent the Court has relied on eotsuim this Order
that must be judicially noticed to be considered at this stage, the Court observesuttat
regularly take judicial notice of thesgpes of documentsSee, e.gIn re Frito-Lay N. Am., Inc.
All Nat. Litig., 12-MD-2413, 2013 WL 4647512, at *4 (E.D.N.Y. Aug. 29, 20(j@¥icial notice
of: “contents of the Federal Register and Code of Federal Regulations,” ydggers, policy and
guidance documents, websites, and other agency data made available to the publstatand
laws and regulations”Reese v. McGraill Companies, In¢c08 CIV. 7202, 2012 WL 9119573,
at *1 (S.D.N.Y. Mar. 30, 20125ff'd sub nom. Boca Raton Firefighters & Police Pension Fund v.
Bahash 506 F. App'x 32 (2d Cir. 2012udicial notice of Senate staff repartNo other extrinsic
documents have been relied upon in reaching the Court’s decision.

4 According to the First Amended ComplaiMarentette and Nighswander have children
together. $eeFAC | 17 (“Plaintiffs Sara Marentette and Matthew O’Neil Nighswander are
parents to four young children [and] reside in Brooklyn, New York.”).)



to containing the word “Organic,” the Products also display the following’seal:

USDA

"

Plaintiffs assert that they purchased the Products after segidgn reliance gnthe
“Organic” representation on the Products’ label, and because of this repiesentate led to
believe that the Products were organic and did not contain preservakiiéd] 617.) Plaintiffs
contend that the Products are not actually organic as defined under federatéawebthey
containcertain ingredients that are prohibited in organic produdts. §{ 18, 26.f Plaintiffs
further claim that had they known that the Products were not organic, they waiulthve
purchased the Productsowever they“would considér purchasing the Products in the future if
the Productsvere reformulaté so as to make the “Organic” representation truthfid. { 19,
20.)

Plaintiffs allegethat Defendant is liable under N.Y. Gen. Bus. Law 8§ 349, the California
Unfair Competition Law, Cal. Bus. & Prof. Code. § 17208eq,.the California False Advertising
Law, Cal. Bus. & Prof. Code. § 17504),seq the California Consumer Legal Remedies Act, Cal.
Civ. Code § 175Cet seq. the California Organic Products fAcCal. Health & Safety Code

88 110810110959, and the common law of New York and California for breach of express

5 Available at https://www.ams.usda.gov/rules-regulations/organic/orgseat- The
Court has reproduced this image from the USDA website for clarity purposes, bdeittisal to
the image appearing on the Products as shown in Exhibit 1 to Plaintiffs’ Fiestdiet Complaint.

® These ingredients include sodium selenite, taurine, cholecalcifeamnitine, choline
bitartrate, adenosir&-monophosphate, cytidif&-monophosphate, disodium guanostie
monophosophate, disodium uridiBe monophosophate, calcium pantothenate, cyanocobalamin,
ascorbyl palmitate, choline chloride, m-inositol, docosahexaenoic acid saligtel, arachidonic
acid single cell oil, biotin, lutein, and beta-carotene. (FAC { 18.)


https://www.ams.usda.gov/rules-regulations/organic/organic-seal

warranty and unjust enrichmentd.(11 68138.) All of these claims are based on the alleged false
labeling of the Products a®©fganic’ Defendant moves to dismiss Plaintiffs’ claims in their
entirety.
DISCUSSION

LEGAL STANDARD

To withstand a motion to dismiss pursuant to Rule 12(b)(6), a complaint must plead facts
sufficient “to state a claim to relief that is plausible on its fad&ell Atl. Corp. v. Twomb|y550
U.S. 544, 570 (2007). In evaluating a 12(b)(6) motion, a district court must accept tia¢ fact
allegations set forth in the complaint as true, and draw all reasonable inferef@esriof the
plaintiff. See Nielsen746F.3d at 62Cleveland v. Caplaw Enter448 F.3d 518, 521 (2d Cir.
2006). A complaint that “tenders ‘naked assertion[s]’ devoid of ‘further factual esinant”
will not suffice. Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiigvombly 555 U.S. at 557).
Rather, “[flactual allegations must be enough to raise a right to relief abevepéculative
level[.]” Twombly 550 U.S. at 555. A complaint should be dismissed where a plaintiff has not
“nudged [its] claims across the line from conceivable to plausibléfl]’at 570. Of particular
relevance heré[a] district court may grant a motion to dismiss based on federal preemption, if
the defense can easily be determined from the pleadifgménson v. Am. Med. Sys., In@9-
CV-2487, 2010 WL 3603618, at *1 (E.D.N.Y. Sept. 7, 2088 alsd~arash v. Cont'l Airlines,
Inc., 574 F. Supp. 2d 356, 3623 (S.D.N.Y. 2008)aff'd, 337 F. App'x 7 (2d Cir. 2009)
(preemption is a question of law).
. ORGANIC FOODS PRODUCTION ACT OF 1990

Defendant attackhé¢ adequacy of PlaintiffsState lawclaims by arguing that they are

preempted by th®FPA Specifically,Defendant contends:



Plaintiffs’ state law claims are premised on the idea that Similac Organic iy falsel
labeled as organic as a matter of federal law. But USDA has already determined
that Similac Organic is properly labeled as organic as a matter of federal law, and
Plaintiffs cannot use state law casisef action to reverse USDA’s federal
determination.
(Dkt. 194 (“Def.’'s Mem.”)at ECF 12}
Enaded in 1990the OFPA empowers the Secretary of Agricultuitee “Secretary”to
“establish an organic certification program for producers and handlagsiofiltural products that
have been produced using organic methods.” 7 U.S.C. § 6503(a). In passiatutiee Congress

articulated three main purposes:

(1) to establish national standards governing the marketing of certain agaktul
products as organically produced products;

(2) to assure consumers that organically produced products aneensistent
standard; and

(3) to facilitate interstate commerce in fresh and processed food that is otganical
produced.

Id. 8 6501. he USDA also adopted the National Organic Program (the “NOP”), an extensive set
of implementing regulationsSee 7 C.F.R. 88 2054205.699 Under the OFPA and NOP, a
product can only be sold or labeled &danic” if it has previously been certified a®rganic”

by an accredited certifying ageht7 U.S.C. §8§ 6504—6505, 6514(a), 6515, 65&®; also, .97,

C.F.R. 88 205.300(a), 205.302(d)ere, the parties do not dispute that the Products were certified

' Citationsto “ECF” refer to the pagination generated by the Court’s electronic docketing
system and not the documents internal pagination.

8 “Certifying agent”is defined as “the chief executive officer of a State or, in the case of a
State that provides for the statewide election of an official to be responslblg for the
administration of the agricultural operations of the state, such official, andessynp(including
private entities) who is accredited by the Secretary as a certifying agetitefourpose of
certifying a farm or handling operation as a certified organic farm or handlingtigoein
accordance with [the GHA].” 7 U.S.C. 8 65023). The NOP creates a process for accrediting
certifying agents.See7 C.F.R. 8§ 205.500-205.510.



as ‘Organic” by Quality Assurance Internation@iQAI”), a USDA-accredited certifying agent.
(SeeDef’s Mem. at ECF 9 (*USDA, through an agent, heertified that Similiac Organic is
properly labeled as orgemnas a matter of federal law.”) (emphasis in originBlikt. 20 (“Pk.’
Opp.”) at ECF 26 (“Abbothired a third party—Quality Assurance International (“QAF}+o
certify its product.”)(emphasis in original) See alsdttp://apps.ams.usda.gov/integritiysting
Abbott’s infant formula as being certified “Organic” by QAIl). Nor do the padispute thathe
Productswvere labeled asOrganic” by Defendan®.
1. FEDERAL PREEMPTION OF STATE LAW CLAIMS

1. Preemption Background

“Federalism, central to the constitutional design, adopts the principle that bottibweaN
and State Governments have elements of sovereignty the other is bound to reSpeaha v.
United States132 S. Ct. 2492, 250@012)(citations omitted).Under the Supremacy Clause of
the United States Constitution, “state laws that conflict with federal law are witfiect’ end
are preemptedAltria Grp., Inc. v. Good555 U.S. 70, 762008)(citation and quotation omitted)
U.S.Const., art. VI, cl. 2. In addressing preemption questions, “the purpose of Congress is the
ultimate touchstone.Wyeth v. Levingd55 U.S. 555, 564 (2009) (citation and quotatiomtted).
“Congress may indicate peimptive intent through a statute’speess language or through its
structure and purposeAltria, 555 U.S. at 76 (citation omitted).

Defendant argues that “[t]here is plainly a conflict between a federal law atrgoaiz
producer to label its formula as organic and state law cafisesion that would impose liability

for that very label.” (Def.’s Br. at ECF 14he type of preemption referenced by Defendant

% As discussed further below, Plaintiffs dispute what it means to be certifi@dJSDA
accredited certifying agent.



conflict preemptior—appliesin “caseswhere compliance with both federal and state regulations
is a physical impossibility . .and those instances where the challenged state law stands as an
obstacle to the accomplishment and execution of the full purposes and objections of Céhgress.”
Arizong 132 S.Ct. at 2501 (quotations and citations omitted) (emphasis adBed¢ndant
confines its argument to the latter, whiclorge form of conflict preemption known &sbstacle
preemption.” (SeeDef.’s Mem. at ECF 14 (citing conflict preemptiomustiard as whether State
law poses an obstacle to establishing a national standard for organic productsydirgly, the
guestion before the Court is whether PlaintiSgate lawclaims, which seek timposeliability on
Defendantfor an allegedly miglading representatiohat is permitted by aUSDA-accredited
agent, are preempted by the OFPA.

2. Applicable Case Law

Because so few courts have confronted the exact issue presergedbrief survey of the
cases addressing the OFPA’s preemptive siopseful to frame the Court’s analysis. To begin,
the Eighth Circuit remains the only circuit court to address the iSean re Aurora Dairy Corp.
Organic Milk Mktg. & Sales Praates Litig, 621 F.3d 781 (8th Cir. 2010)n Aurora, consumers

assertedState lawclaims againsbrganiceertified dairy producers and retailers, allegimger

10 There are‘three typical settings in whirc courts will find that Congress intended to
preempt state law.In re Methyl Tertiary Butyl Ether (MTBE) Products Liab. Litig25 F.3d 65,
96 (2d Cir. 2013) Aside from conflict preemption, which Defendant limits argument to Heze, t
other twocircumstances where preemption might apply @ewhere Congress “enact[s] a statute
containing an express preemption provision” (express preemption) or (2) where&aegulates
conduct in a field that it “has determined must be regulated by itesaxelgovernance” (field
preemption).Arizong 132 S. Ctat 2500-01.

The Court notes that Defendant independently argues that because the USDA did not
approve Plaintiffs’ State tort and statutory claims, they are eslgrpseempted. (Def.’Mlem. at
ECF17.) Because the Court concludes that Plaintiffs’ State law claims stand adanteoio the
execution of the purposes of the OFPA, and that therefore, Plaintiff€ Btatclaims are
preempted on conflict preemption grounds, the Court need not addieargument.



alia, that ther labeling of a milk product asOrganic” was misleading because the proet’s
processes did not complyith the OFPA’s requiremenfsr “Organic” products Id. at 78790.
The Eighth Circuit, in finding these clainmapliedly preemptedreached two holdings relevant
here. First, it held thatthe consumers’ claimgHiat [theproducer] and the retailers sold milk as
organic when in fact it was not organic [were] preempted bedheseconflictfed] with the
OFPA.” Id. at 796. The court reasoned, in part, tlaaty attempt to hold [the producer] or retailers
liable under statkaw based upon its products supposedly not being organic directly conflicts wit
the role of the certifying agent as set fortfii.S.C.] § 6503(d).1d. at796-97.1! Second, state
law challenges to the céitation determination itself which would be preemptedre different
than ‘state law challenges to the facts underlying certificdtimhich would not be preempted.
Id. To explain the distinction, the Eighth Circuit provided the following hypothetical:

We believe, in enacting the OFPA, Congress did not intend for requirements such

as [those governing livestock practices] to preclude a State from piageaut

certified organic producer for violating the State’s animal cruelty stajabising

its livestock. Certification re#is upon inspection and observation of only a portion

of a producer’s operations, and thus, the evidence which supported certification

could, and very likely would, be different from the evidence which supports a state

cause of actioffor engaging in animarueltyj.
Id. at 798.

The only other appellate court to address the preemptive scope of the—@R&A
California Supreme Courtdeclined to agree or disagregth the Eighh Circuit’s holding that

“claims making a frontal assault on the validity ¢ tirganic producer’s government certification”

and those “against the federally sanctioned agent alleging that it éhedie initially granting

1 The Court further emphasized that “[t]o the extidwtclass plaintiffs, relying on state
consumer protection or tort law, seek to set aglieedefendant’s] certification, or seek damages
from any partyfor [the defendant’s] milk beindabeled as organic in accordance with the
certification. . . state law conflicts with federal law and should be preemptdddt 797.



certification or in not thereafter revoking certificaticare preempted by the OFP&uesada v.
Herb Thyne Farms, InG.361 P.3d 868, 8882 (Cal. 2015) Because “the complaint [[Quesad
accept[eflas valid [the defendant’s] certification and compliance with federal regdaon its
certified organic farm,” the California Supreme Court concluded that the ciimsue did not
fall within the category of preempted claims recognized by the Ei@imtuit in Aurora. Id. at
882 This is because unlikée allegations irAurora, the plaintiff in Quesadaalleged that the
defendansold both organic and nesrganic herbs and that on many occasions “knowingly and
intentionally” either mixed the two ¢@ther or sold its nearganic herb# a container exhibiting
the USDAcertified “Organic” seal Id. at 88283. Based on these fa¢tsutfinding the Eighth
Circuit’'s decision inAurora to be “instructive,” theQuesadacourt concluled that “claims of
intentional commingling and fraudulent substitution of conventional for organic Eodece
not preemptedId. at 88312

Lastly, the Court is aware of fodrstrictcourt decisionshatexplore the preemptive scope
of the OFPA and reach contrary ressll See, e.g.Segedie v. Hain Celestial Grp., Iné4CV-
5029, 2015 WL 2168374, at *1 (S.D.N.Y. May 7, 20{)jectingAurora and concluding that
plaintiff's State lawclaimsalleging violations of New York and California consumer protection

statutes, and breach of express and implied warranties, fraud, negligexglegent

12 The Court flatly rejects Plaintiffs’ argumenthat the California Supreme Court’s
decision inQuesada“directly contradicts Abbots preemption argumerit@and did not hinge
“upon the substitution of nearganic herbs for herbs that were certified organi@Dkt. 28,
Plaintiffs’ Response to Defendant’s Notice of Supplemental Auth@ityCF 12.) Indeed, he
California Supreme Coumade cleathat because the “gravamen” of the claim@Quesadavere
“different,” it had “no occasion to determine” whether claims like those pregénmurorawould
be preempted “nor whether [the Court agreed] with the Eighth Circuit concehangréa of
implied preemption it identifie[d].”Quesada361 P.3d a882;see also idat 883(“Whether or
not the improper certification claims preemptedArora Dary would pose an obstacle to
congressional purposes and objectives, the claims just recited do not.”).



misrepresentation, and unjust enrichment, were not an obstacle to the purpose of the OFPA
Gedalia v. Whole Foods Mkt. Servs., Ji&8 F. Supp. 3d 943 (S.D. Tex. 20{#nding plaintiff's
State lawclaimsfor violations of California consumer protection statutes, breach of express and
implied warranties, fraud, unjust enrichment, negligence, and negiigsrdgpresentatiomot in
conflict with the OFPA)Brown v. Hain Celestial Grp., IncC-11-03082, 2012 WL 3138013, at
*1 (N.D. Cal. Aug. 1, 2012jciting Aurora with approval, but findinghat the OFPA “does not
expressly bar state law claims that do oonflict with OFPA’s provision$ and finding that
plaintiff's State law claims foviolations of California consumer protection and organic statutes
in the context of cosmetiagere not preemptgdJones v. ConAgra Foods, In@12 F. Supp. 2d
889, 895 (N.D. Cal. 2012fholding that claimsalleging violations of California consumer
protection statutewere not preempted by the OFRPAAs further explained below, to the extent
these cases are not factually distinguishable from the present case, thdisaguees with their
reasoning® Aside from these decisions, the Court is not awareamfd the parties fail to
reference—any additional precedent directigldressing this issue.

3. Plaintiffs’ Claims Are Preempted

As discussed further below, considering tledevant precedentstatutory text, and
legislative history, the Court finds the Eighth Circuit's decisio\umora to be persuasive and
applicable to this caseHere,QAI certified the Productas ‘Organic” under federal law andhly
then was Defendant permitted to use the w@dyanic” and the USDA seal on the Products’
labels. Plaintiffs challenge to this labelingannot be described in any way other thadirect
challenge to th&JSDA-accrediteccertifying agent’sdecision itself. The Court finds that such a

challenge is preempteldecause‘[tjo the extent state law permits outside parties, including

13 These decisionsyhile instructive,of course, are not binding on the Court.

10



consumers, to interfere with or second guess the certification process, thasiatan obstde
to the accomplishment of congressional objectives of the OFP%ufora, 621 F.3d at 795
(citations and quotations omittetf).

The starting poinfor the Court’'sanalysisis the OFPA’s regulatory scheme, which was
designed to nationalize the standards@ifganic” labeling. As previously discussed, a product
must be certified by &SDA-accredited certifying agent in order to be sold or labeled as
“Organic.” 7 U.S.C.88 65046505, 6514(a), 6515, 6518¢e also, e.g7 C.F.R. & 205.300(a),
205.302(c). In order to be “Organic” under the OFPA, a product must:

(1) have been produced and handled without the use of synthetic chemicals, except
as otherwise provided jthe OFPA]

(2) except as otherwise provided in [the OFPa&jd excluding livestock, not be
produced on land to which any prohibited substances, including synthetic
chemicals, have been applied during the 3 years immediately precedingvist har
of the agricultural products; and

(3) be produced and handled in compliance with an organic plan agreed to by the
producer and handler of such product and the certifying agent.

7 U.S.C. § 6504.

Of particular relevance here, the OFPA also empowers the Secretary tdisiestab
National List of approved and prohibited substances that shall be included in the stamdards f
organic production and handling established under [the OFPA] in order for such products to be

sold or labeled as organically produced under $taeut¢.” 1d. at 8 6517(a). This National List

14 Contrary to Plaintiffs’ assertion, QAl's status as a “third party” doetscompel a
different conclusion.In Aurora, the Eighth Circuit found that the plaintiffs’ claims challenging
the product’s Organic” certification were preempted notwithstanding the factttreproducts
considered inAurora were also certified by QAI Aurora, 621 F.3d at 7997. Indeed,as
previously discussedegrtification by an “accredited certifyirmgent” such as QAI, is specifically
contemplated and authorized by the OFPA’s implementing regulati®es7 U.S.C.88 6504-
6505, 6514(a), 6515, 6519.

11



contains “an itemization, by specific use or application, of each synthbstasge permitted . . .
or each natural substance prohibitedd. § 6517(b)!® The OFPA prohibits producers and
manufacturers from labeling a product‘@sganic” if it contains ingredients not specified on the
National List. I1d. 88§ 6504, 6510. The NOP also specifies that for a produbttabeled as
“Organig” it “must contain . . . not less than 95 percent organically produced raw or processed
agricultural products.” 7 C.F.R. § 205.301tb)This thoroughgoing regulatory scheme, in and
of itself, suggests that Congress did not intend for it to be disruptgthte/lanconsumeclaims.

The OFPA’s broad statements of purpose ale@h in favor of finding that Plaintiffs’
State lawclaims wouldbe an obstacle to the implementation of the statute. As discussed above,
Congress laid ouhesepurposesn the statute itself:

(1) to establismational standardgoverning the marketing of certain agricultural
products as organically produced products;

(2) to assure amumers that organically produced produtiset a consistent
standard and

(3) to facilitate interstate commerce in fresh and processed food that is otganical
produced.

7 U.S.C. 8§ 6501 (emphasis added). These purposes would “be deeply undermiraditiffg P

State lawclaims whichwould render the USDA’SOrganic” certification meaninglessAurora,

15The OFPAalsodefines who may decide what ingredients are allowed on the National
List and how thosdecisiors must be madeSee7 U.S.C. § 6517-18.

16 Plaintiffs contend that these regulations do not require certifying agerststually
review the Products’ ingredients and conclude that theyG@umgahic.” (Pls.” Opp. at ECF 27.)
Theyasserthat “[t]he thirdparty certification process is like a &incial audit, and that][j] ust as
a financial audit is not a guarantee that the financial statements aregargc @ertification is not
a guarantee that the product is organitd’) (Plaintiffs’ argument requires thiogical conclusion
that Congress intended for tl®rganic” label to not have any actual meaning, aside from
informing consumers that a product may or may not be organic. This makes littleasdnise
inconsistent with the OFPA%atedpurposesandits legislative history.

12



621 F.3d at 796.Plaintiffs’ argument that the statute’s second articulated purpose disfavors a
finding of preemptiort’ is plainly wrong Indeed, tle opposite is true. Permitting Plaintiffs’
claimswould lead to a “divergence in applicable state laws as numerous court systems adop
possibly conflicting interpretations of the same provisions of the OFPA and the NKDiRota,
621 F.3d at 7962 It would alsolead to the possibility of conflicting definitions o®fganic”
completely untethered from any definiti@mticulated by Congress or the Secretangler the
OFPA. These inconsistent results would lead to a loss of meaning of the @aanic” which
would naturally confusand potentially misleadonsumers—not assuoe informthem.

The Senate Report's emphasis o@tional uniformity further confirms the Court’s
perspective that Congress could not have intended to create a regulatory scharke cowts,
or even juriesyould determine whether a certain product’s labelingCxganic” was misleading
to a reasonable consumer because of its ingredients. The Senateeflgmbstoncerrexpressed
during preenactment debates over tO&PAthat “no two State laws [were] alike” and that “the
differing State laws have also led to consumer confusion and troubled intecstateice.” S.
Rep. No. 101357,1990 U.S.C.C.A.N. 465@,943. Congress noted its worry that “[e]Jven the most
sophisticatd organic consumer finds it difficult to know, with certainty, what the term focga

really means.” Id. The Senate Report concludes that the only solution guaranteeing “that

17 (SeePls.” Opp. at ECF 29 (“In fact, allowing Plaintiffs’ claims directly advantiee
second purpose of the OFPA: to assure consumers that organically produced produets mee
consistent standard.”) (quotations omitted).)

18 The Court acknowledges thatett©OFPA permits appeals of final Secretary decisions
regardingjnter alia, a certification decisiortp a United States District Court, which would appear
to allowfor divergent interpretations of OFPA provisions and certification decisions. 7 U.S.C. §
6520(b). But any review of a Secretary’s decision would be “through the lens oagraimd
capricious review,” thus giving deference ttte USDAs interpretation Segedige 2015 WL
2168374, at *6 (citing 7 U.S.C. § 6520(Bhevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc.
467 U.S. 837, 844 (1984)

13



consumers are sure to get what they pay for” are “national standitd$Hese national standards
can only be enforced by prohibiting clainlige Plaintiffs’ here which challenge this nationally
applicable certification dfood productsas “Organic.”

Another reason preemption is warranted is the OFPA’s enforcemerdgraadial scheme.
SeeAurora, 621 F.3d at 797 The structure of the OFPA, and particularly its remedial scheme,
also support our conclusion that to the extent state laws challenge Aurotificatien they are
preempted.”) Under the OFPA, the Secretaapd NOP’s Program Manager can investigate the
accuracy of information provided by producers and certification agents by amngsoaths,
subpoenaing witnesses, compelling witness testimony, gathering evigenteequiring the
production of recordsSee7 U.S.C. § 6519; 7 C.F.R. § 205.66l0 the NOP’s Program Manager
“has reason to believe that a certified operation has violated or is not in complidéimad@ewn
[OFPA]” or a “certifying agent or a State organic program’s governtate®fficial fals to take
appropriate action to enforce the [OFPA] or regulations,” then “[tlhe Progfamager may
initiate suspension or revocation proceedings against a certified operation.” 7 C.F.R. §(BD5.660
Moreover, if an operation “knowingly sells or labalproduct as organic, except in accordance
with the [OFPA],” it is subject to a civil penalty of up to $10,000 per violation and the pagsibil
of afive-year prohibition from reertification. See7 U.S.C.§ 6519¢).1° In addition, ay action
by the Seretary, applicable governing State official, or certifying agent thateizely affects” a
person or “is inconsistent with the organic certification program” is appealto the
Administrator for the Agricultural Marketing Servicand fnal agencydecisions are then

appealable tthe district court. 7 C.F.R. 8 205.680(a), &8¢ als& U.S.C. § 6520The OFPA’s

191f there is evidence that an operatinade a false statement to the Secretary, a governing
State official, or a certifying agent, then criminal charges, which cosldtre imprisonment,
could be brought under 18 U.S.C. § 100d..

14



comprehensive and robust enforcenrentew systems further evidence of Congress’s intent to
create a unifornrmational standard farertifying and labeling'Organic” products, one that would
be significantly disrupted, if not thwarted, by a hodgepodge of potentially incamts&tiate and
federal court decisions on what constitutes “Orgaffic.”

Against thisbackdrop of congressional intent and purpose, Plaintiffs argue that the Eighth
Circuit's decision inAurorais inconsistent with the Supreme Court’s holdinjMyeth v. Levine
555 U.S. 555 (2009), in whicthe Court held thaGtate lawfailure-to-warn claims were not
preempted by theded Drug and Cosmetic Act’s (the “FDCA”) regulation of drug labeliidy.
at 581. The Court disagreesha differences between the FDCA and OFRarrant the different
outcomeseached inWyethandAurora.

In enacting the FDCA, Congress created a regulatory scheme in whichaotarers
“bear[] responsibility for the content of [their] label at all times” and are rggdh both with
crafting an adequate label and with ensuring that its warnings remain adasg/l@g as the drug
is on the market.”ld. at 571. “[I]t cast[s] federal labeling standards as a floor upon which States
could build” and “establishp ‘minimal standards’ for drug labefssuch that failure to meet the
FDA'’s minimal standards igrima facieevidence of a failure to warn, bcompliance with them
does not insulate a manufacturer from liabiitye to an inadequatearning. Seed. at 577.Thus,

even after the FDA approves a drug lakelState tort suit might still “uncover known drug

20The Court acknowledges that therérie private right of action to enforce the OFPA or
the NOP regulations All One God Faith, Inc. v. Hain Celestial Grp., Inblo. C 093517, 2012
WL 3257660, at *10 (N.D. Cal. Aug. 8, 2012), which means that Plaintiffs dapp&ar tdhave
the option of suing Defendant for violating the OFPAlthough a consideration for the Court,
this fact alone is not dispositive. While it is possible that the OFPA preempts clairi&in o
similar factual scenarios, the Court only decides that it preempts claims sihdseslleged by
Plaintiffs here.
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hazards” and serve as an “additional. .layer of consumer protection that complements FDA
regulation.” Id. at 579.

By contrast, the OFPAlefines the precise terffOrganic” and does not simply set
minimum standards for th#bel such that any product that meets all of the critegtaby he
USDA for thatterm cannot be challenged as mislabeled or as violating any State law regarding
truth in labelingwith respect to that termUnder the OFPAthe word “Organic” is under the
federal government’s control and is only permitted on a product after approvalUBpA-
accreditectertification agentSee7 C.F.R & 205.3@(a), 205.303. And although “[t]he governing
State official may prepare and submit a plan for the establishment of a Statie @eytification
program to the Secretary for approval,” a State program must still “meet theenegnts” of the
OFPA and “be approved by ti&ecretary.” 7 U.S.C. § 6507(a). In other words, the federal
governmenhaschoserto definean“Organic” product as one thalas met a certastandargdand
the only way the State can alter that standard is with the federal govemamgmval.Oncethe
federal government, throughtSDA-accreditectertifying agent, permits a manufacturer to label
a product asOrganic” because it has met that standard, any allegation that the product is not
truthfully labeled as such is a challenge to¢keifying agent’s decisiomot the manufacturer’'s
representatioifas with a claim under the FDGA

Relying on the district court’s decision 8egedig! Plaintiffs contend that because they
are challenging the “facts underlying certificatiome., that the Products contain chemicals
prohibited in products certified as organic under the OFPA, their claims are naippede In

Segedieas here, thelaintiffs alleged that they were misled by products labeletiOaganic”

21 Segedieappears to be the only lower court decision within this Circuit to address the
preemptive scope of the OFPA.
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where those products contained ingredients that federal law prohibited in organidgprdaics
WL 2168374, at *1. In finding that the plaintiffs’ claims were not preempted by the ORBA
district murt expressly disagreed with the Eighth Circuit’s decisiofurora, which the Segedie
court concludedvas inconsistent withVyeth Id. at *7. However, as previously discussed, the
Court finds that the unique regulatory scheme of the OWwB#antsa different conclusiothan
that reached by the Supreme CourtVifyethregarding tke FDCA and one consistentvith
Aurora.??> The Court, therefore, respectfully disagrees with the holdii®egdie and finds that
Plaintiffs claim thatthe “Organic’- certified Products are falsely labeled because they allegedly
containingredients not permitted by the OFRAounts ta challenge to thedSDA certification
itself, and is therefore preempted
CONCLUSION

For the reasons set forth abaued because all of PlaintiffState lawclaims depend on
the alleged falsity of the Prodis’ “Organic’label the Court finds thall of Plaintiffs’ claims are
preemptedandgrantsDefendant’s motiomo dismisghe First Anended Complaint in its entirety.
In their opposition, Plaintiffs request leave to amend their First Amended Jomplthe event
the Court dismissed their claims. (Pls.” Opp. at ECF 42 n.29.) Should Plaintiffsosamlend
their complaint, they shall file a letter no longer than tkB¢pages by September 23, 2016, setting

forth the bases for their request and attaching a proposed Second Amended Complaintifftf P

22 As Plaintiffs correctlynote,obstacle preemptiois a rare remedy that is commonly not

a successful defense. But the facts here, combined with the OFPA and N@Rssvextegulatory
scheme, appears to be exathe situationvhere obstacle preemptiavould apply. The Court,
however, emphasizes the narrowness of its ruling. Preemption is warrantebebause
Plaintiffs’ claims solely and directly attack the federal certification of Bed@t’s ‘Organic” label.
The Court’s ruling does not address, in any way, the applicability of the ptieendoctrine to
any other consumeelated causes of action, such as a failure to veamtesign or manufacturing
defect claim, which could well not be preempted under the OFPA.
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fail to renew their request to amend their complaint by this date, the Court will deeClettk of

Court to enter judgment and terminate this case.

SO ORDERED.

/s/ Pamela K. Chen
Pamela K. Chen
United States District Judge

Dated: August 23, 2016
Brooklyn, New York
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